Intro to HLR Symposium on 

Public/Private Partnerships

As one reads through the essays that make up this special issue of the Harvard Law Review, it is hard not to be confused. The confusion arises, I think, from many potent sources. 

First, a great many complex issues are raised through the use of words and concepts that are presented as though they had a simple, commonly understood meaning, when the reality is that the words used have multiple, confusing meanings. The focus seems to be on the increased “privatization” of the public sphere; on the increased reliance on “public/private partnerships” to achieve social goals; and on the issues that arise when some of the “private actors” engaged in these governmental efforts are “religiously affiliated” or “religiously saturated.” The proposed solution to the dilemma of “sustaining important public values even as we rely increasingly on private institutions to express and achieve them” that is most prominently discussed is to “strengthen public accountability.” 

One can (sort of) understand these ideas. But as someone who has spent twenty years thinking about many of these issues, I can testify to the fact that some of the most important concepts here – public v. private, the privatization of government, social goals, social provision, partnerships, religiously affiliated religiously saturated, and accountability-- are extremely complex concepts. I can enthusiastically support privatization (including even reliance on faith-based organizations) in some meanings of the word, and be adamantly against it when the concept is used in some other way.

Second, there is a significant ideological valence associated with these ideas. Those from the left who think that the government ought to assume more responsibility for “social provision,” and who want that social provision to be produced and delivered in non-discriminatory ways, seem generally threatened by the idea of “privatization.” It is as though some important public values that they favor will be sacrificed by social trends that threaten the government’s monopoly on the responsibility for both financing and producing goods and services essential to human welfare and dignity. Those from the right seem to like the efficiency, the innovativeness and the responsiveness that might come from shaking up the current governmental bureaucracies. Those from the left remain concerned about the loss of a kind of public accountability where the society as a whole has to face the question of what sort sorts of human needs will be taken as a collective responsibility to meet, and develop the political force to insist that those needs be met. Those from the right prefer a kind of public accountability in which individuals have needs can decide how their needs might best be met, and where no self-interested politician or bureaucrat and get his hands on the assets that were supposed to meet the needs of the beneficiaries.

The combination of conceptual difficulty and ideological valence makes it extremely difficult to keep one’s eye on the ball as one works one’s way through the arguments of these diverse papers. I do not have the time or space in this introduction to work out all the subtle disagreements in the papers that follow. What I offer, instead, is something like a program offered at a baseball stadium; a way of identifying particular ideas that take the field at different times so that one that follow the intellectual game a bit more easily. I concentrate on the following key issues: 1) the important issues that lie behind the idea of “privatization”; 2) the different standards we use for measuring the public value of public expenditures and to give meaning to words like efficiency and effectiveness (to say nothing of fairness); and 3) how we can understand and think about the idea of accountability in general, and public accountability more specifically. 

There are two key ideas I wish to emphasize in this introduction. The first is that the important difference between the idea of the public and the private (particularly when we are talking about the use of public funds and other assets for accomplishing public purposes) is the difference between collectively defined purposes on one hand (often codified in legal mandates of various kinds); and individually defined purposes (often reflected in the exercise of individual choice) on the other. This is the distinction between those aims that an (imperfectly formed) “we” wants for the society as a whole, and those aims that an “I” (either alone, or simply as someone whose preferences are added to the preferences of others) have for myself (and sometimes for others). The second is that the most neglected issue in all of the essays in this journal is a serious consideration of how we, as members of a democratic polity, can create both a politics and a public administration that can more reliably form and execute a public will. We have the disciplines of law and economics represented in these essays, but not much from politics or public administration. The fact that law and economics have moved away from an interest in how individuals can combine to form collective aspirations and then find efficient and just ways of pursuing those goals makes it increasingly difficult to chart our way forward as we try to construct the methods to ensure that public values will be protected in the use of public authority and money to pursue publicly defined goals.

Privatization


My colleague, John Donahue, made an important distinction between two different meanings of the concept of privatization. One meaning focused on shifting the production of public goods and services from government agencies and publicly paid civil servants to private providers (whether for profit or non profit entities). He called this “contracting out.” The other, more important and subtle meaning focused on shifting the financing of previously defined public enterprises from public sources (primarily taxation) to private sources (primarily voluntary decisions to purchase the particular goods and services provided). 

Obviously, the second is a more radical idea of “privatization” than the first. It implies that purposes once considered important enough to the collective to grant government the authority to tax and regulate individual citizens to ensure their achievement have been removed from the collective sphere and left to private individuals to decide whether they want these goals for themselves enough to pursue them with their own means. It also means that both the aggregate level and distribution of the goods and services provided will be determined by individual rather than collective decisions.

One important reason to hold onto the distinction between the privatization of the producing agents on one hand versus the privatization of the means of financing on the other is the important connection between the idea of privatizing government on one hand, and making the government smaller on the other. If one is concerned with “reducing the size and scope of government,” it is only the privatization of the financing of activities that can really be understood as shrinking government. If government is understood to be the doing of things we collectively agreed were important enough to tax and regulate ourselves to accomplish, then it is only when we decide not to use the collectively owned assets of government to accomplish a purpose we previously thought was important that we have really shrunk the claim that public, collective decisions about what we should be trying to accomplish together are reduced relative to the amount of activity that is guided by private, individual decisions about how to use our own resources. The idea of “contracting out” can be seen to shrink government in the sense that there might be fewer government employees doing the work of government. But, if we understand the size of government to be measured not by the total number of government employees, but instead by the portion of the nation’s resources that are gathered into the control of government and directed by collective rather than individual decisions, then the mere decision to contract out government services while continuing to support them with government money cannot be said to shrink the government. Or, more precisely, it shrinks government only to the extent that the government’s efforts to achieve collectively defined goals is made more efficient and less costly by the shift from government employees to government supervised contractors. And there are lots of reasons to believe that these gains will be small at best.

These observations suggest that we might imagine a third meaning of privatization that is closely but not perfectly related to the radical idea that we ought to take some purposes out of the public domain altogether, and leave both their financing and provision to private market mechanisms. This third idea of privatization is that what is important about the concept of privatization is that we shift from a world in which the public value of enterprises (even those financed by taxation) shifts from a collective decision-making process (politics writ broadly) to an individual decision-making process (the market mechanism, but without necessarily invoking all the commercial aspects of the market). In this view, what is important in the distinction between public and private is not who produces the results, not even who finances the results, but instead what agent becomes the arbiter of the value of any good (whether publicly or privately financed or produced). In this concept, what is important about the idea of privatization is that the arbiter of value changes from a collective, political process focused on defining collective ambitions and aspirations to an individual deciding whether something is good in his or her own (more or less selfish, hedonistic, and materialistic terms). In short, we might see privatization most importantly as the individualization of judgments as to value as against the collectivization of such judgments. 

Obviously, if we privatize a formerly public activity in the radical sense of removing it from the concerns of the collective acting through government, and leaving the financing and distribution of the purpose to private decision-making, we have privileged the individual arbitering of value over the collective arbitering of value. But we have actually done something more than this. We have also left the actual material production of the values to be determined by the distribution of wealth and income as well as the distribution of individually held values because, as the economists like to say, the willingness to spend money on a good counts as a vote in favor of its production, and some folks have more votes than others. The result of fully privatizing decisions of value, and allowing those values to be weighed by the ability of particular individuals with those values to command economic resources, is that we get as a society is not only a reflection of individual desires, but also of how effectively those desires can be translated into claims on productive activity by the income and wealth of those who have the desires.

It is this set of observations that leads some economists to propose a particularly radical form of privatization of individual choice that is not tainted by the problem of an “unfair” distribution of income. In this conception, the society as a whole should decide on how much income or wealth inequality it can bear, and then act to ensure that the poorest citizens are kept above some poverty line. But the method for accomplishing that result should not be through the “inefficient” means of providing them with particular goods and services that the rest of the society thinks they ought to have such as food, shelter, health care, education, etc. It should be achieved instead simply by providing those whom the society defines as poor with income that they can spend as they see fit. It was this sort of thinking that led Milton Friedman, among others, that we meet the desire to reduce poverty and unfairness simply by re-distributing income from rich to poor. In his view, this would increase “efficiency” because the collective would not substitute its judgment for what poor people should have as a matter of justice and fairness for the judgment of the poor individuals themselves as to what they really wanted. In effect, we would publicly finance a level of income and wealth for everyone in the society (and that would be a collective choice). After that one collective decision, individuals would be free to spend their (publicly provided) income on what they as individuals wanted, not what the collective wanted for them.

Viewed from this perspective, we can see that the idea of publicly financed vouchers for certain kinds of goods and services ranging from food, to shelter, to medical care, and now to education represents a move to continue the public financing of a certain set of activities in the society, but a (partial) abandonment of the idea that these goods should be valued by the collective, and a recognition of the idea that the individuals who are supposed to be aided by these efforts might be the best judge of what is valuable to them. It is less radical than the Friedman idea that we might want to deal with all matters of equity and rights all at once by deciding that we would provide some kind of minimum income to everyone in the society and leave everything after that to transactions in which individual values are the bases for agreement in that the collective puts some limits on individual choice (medical vouchers can’t be used to go out to restaurants or even to purchase educational services, education vouchers can’t be used to buy vacations or even heart transplants.) And we can see in these strings and limitations on the vouchers the shadow of a collective judgment about what should be valued that survives to limit individual choices. But the point is that claims of the collective on the value choices to be made by individuals is much smaller with vouchers than it is when we collectively decide on a particular kind of service for individuals, and then offer that to them without any competition, and/or with an obligation that this is the service they have to take.

Of course, the idea that that society’s welfare might be improved by creating more freedom for individuals to pursue their own conceptions of the good is attractive to both libertarians on the right of the political spectrum and to liberals on the left. Both libertarians and liberals emphasize individual freedom in economic, political, and social spheres. They agree that it should be individuals not collectives that get to decide what is valuable. Nor do they disagree that there ought to be at least one important collective decision about the nature and the content of rights that individuals have which the collective acting through government has an obligation to protect and vindicate. They both recognize that there is enough social interdependence among individuals to require some collectively established institution that can regulate relationships among individuals, and between individuals and the collective institutions that are established. Their crucial disagreement is about the content of the rights to be provided to individuals to secure the right amount of freedom and dignity to individuals, and more specifically, how much collectivization and re-distribution of material assets attaches to the right conception of individual rights. 

Liberals are quite happy with the idea of individual choice once a collective commitment has been made to a social contract that guarantees to each individual some minimum level of material resources to use in their pursuit of the good. They might even be supportive of a regime when individual liberty is supported and (lightly) guided by providing specialized financial support for goods that are thought to be essentially important for individual or collective human welfare such as food, shelter, health care or education). 

The worry they seem to have about shifting as far in the direction of individual valuation as providing publicly supported vouchers for essential goods and services is not just the usual worries that the individuals won’t be well informed, that they will be duped and distracted by commercial suppliers, etc. (all of which testifies to a certain kind of paternalism towards the beneficiaries of government services that may well be justified on empirical grounds but is anathema on ideological grounds); it is also that something important will change about the sense of interdependence of the society, and the nature of the collective conversation we will have with one another about what we owe to one another as a matter of justice and fairness, or the kind of society we could aspire to live in together. The idea is that if all we have to do is make a collective decision about the level of the social support that we mean to give to each individual as our social contribution to their efforts to live a good and meaningful life, our political and collective lives will be diminished. (They might also worry that it will be all too easy for a discussion about the size of the voucher to be provided publicly will tend to drift lower and lower, and therefore assure less and less equity and justice as they define it.)

I think liberals are right to worry on both counts, and it is largely for these reasons that I am against many efforts to privatize the valuation of what I view as important public goods whose level and distribution (as well as efficient production) ought to be regularly debated, not only to insure their just and efficient production, but also to maintain both a sense of interdependence and certain kinds of political competence in dealing with the fact of our interdependence. But what I want to insist on, then, is the quite unpopular idea that an important life in a liberal political community has to concern itself with the issue of how we can form a collective “we” that can value things as a “we” rather than as a summation of individual preferences. We cannot fully escape the challenge of “forming a more perfect union,” or of “creating a unum from a pluribus.” And it is precisely the desire to avoid the issue of collective valuation that fuels much of the political enthusiasm for the special kind of privatization associated with vouchers – the individualization of judgments about what constitutes public value.

Standards of Efficiency, Effectiveness, and Social Welfare


These last observations about privatization as primarily an idea about whether a collective or an individual should be the arbiter of value of activities carried out in the society leads inevitably to the second issue I wanted to take up: namely, what standards do we use in deciding whether a particular use of public resources has been “efficient” or “effective” or “enhanced social welfare.” It is obvious, I think, that much of the appeal of privatization is based on claims that some form of privatization will increase the efficiency and effectiveness of government. And, indeed, there may well be some truth to this claim. It might well be that “contracting out” to private for profit or non profit organizations can deliver more value at lower cost than can be produced directly by government employees. It may well be that if we forced government to meet market tests by persuading individuals that they ought to spend their own hard earned money on certain goods and services that fewer resources would be spent producing things that bureaucrats wanted to supply because they thought they were important and more would be spent on providing things that individual clients wanted for themselves. It may well be that constraining individual choices with collectively established ideas of what would be good for individuals is always going to be less efficient in some sense than letting individuals choose for themselves. In short, there seems to be some close nexus between the ideas of “privatization” on one hand, and efficiency, effectiveness and social welfare on the other – particularly in a society that has become so infused with private market ideology.


Yet, again, I think it is important to be quite careful in understanding how words such as efficiency, effectiveness and social welfare are being used in making these claims. At the outset, it is important to understand that all of these words are normative concepts. We all think efficiency, effectiveness and social welfare are valuable things. If there is an opportunity to achieve these things, we want to do it. The reason these words have this normative content is that the point to ends that we seek to achieve, but without necessarily saying what those ends are. We like social welfare because social welfare is the word we give to the collective good, and we imagine that when social welfare is improved, by definition, the quality of our individual and collective lives have been improved. We like the ideas of efficiency and effectiveness because they say that the positively desired results can be achieved reliably, and at a low cost in terms of the use of resources that would be available for other purposes. 


Given that these words have “value” as an important element, one can reasonably ask as we did above about who is the arbiter of value, and why it is that we think that some social arrangements are better than others in achieving the value so identified. Again, I want to distinguish between the idea that each individual is the arbiter of value, and that social welfare is captured by the sum of individual satisfactions from the idea that some things can best be valued by a collective talking with one another about what they think is just and fair and/or attractive and desirable for the society at large, and that social welfare is defined at least in part by the achievement of the goals that that collective (imperfectly, and inconsistently) embraces.


In both liberal and libertarian political philosophies, individuals are seen as the important arbiters of value. This is true in the economic realm where their voluntary decisions to buy goods and services, and/or to accept employment stand (largely) unchallenged as reflections of the value they attach to those goods and services and their own time and labor. It is also true in the political realm where individuals are encouraged to have, articulate, and act on behalf of their individual conceptions of what would constitute a good and just society. There is no necessary contradiction in the idea that I as an individual could or should have a view about how everyone ought to behave, or how best to create a just and prosperous society. Of course, if my view of these matters is a very idiosyncratic one, I should not necessarily expect my view to carry the day in political contests. Moreover, if no one else agrees with my views of what would be good for them, I might imagine that I would have some kind of moral obligation to talk with them to find out why my view was wrong, and to use those deliberations as a method for getting closer to a clear view of what a good and just society would be. So, as an individual, I might have both a practical and moral obligation to seek some alignment between my individually held views of what is just and good for the society with those of others with whom I share a political regime. But the point is that I am still entitled to have an individually held view of what would be publicly desirable and good for the society as well as an individually held view of what would be privately and materially valuable to me as an individual member of the society. 


What is hard for liberal theorists to handle is the problem that on a daily basis we live in a collectively defined political regime that is drawing material assets and liberty from individuals and using them to accomplish public purposes. Those things that are being pursued as public purposes have been quite imperfectly constructed and vetted. While we have many avenues for individuals to express their aspirations and discontents with both the public ends now being pursued with collectively owned assets, as well as the means that are being used to achieve them, we have no great confidence that, at any given moment, the public purposes that we are pursuing represent the settled, collective agreements of a democratic polity. Our political, legislative, administrative, and judicial mechanisms are simply too frail, too imperfect, too vulnerable to various kinds of corruption and error for each of us to have confidence in the enterprise as a whole.


Yet, confidence we must have, or it would prove impossible to achieve any defined purpose of the state or collective – including the idea that the best government is the one that governs least. There has to be some confidence in the purposes and capabilities of our governing institutions, or individual and collective life becomes impossible, as does any idea of effective or efficient public administration of the collective (whether for narrow or broad purposes of the state). We have to believe that when we pass a law, or make an administrative ruling, or simply act in individual cases using the powers and assets of the state, that we are acting to produce something that the collective wants to have produced. Otherwise, there can be no appropriate state action.


I emphasize this point because I want to argue the following point: if a collective defines public purposes by acting through political, legislative, executive, and judicial means then the values, purposes and goals defined in this process become a different standard for judging what is publicly valuable than the simple addition of the individual welfare of those affected by the public policies. In an important sense, our legislative, executive and judicial branches set out something that could be described as “public purposes” (or  in more economics-oriented language --“social maximands”) when they pass a law, issue an administrative ruling, or make a precedent setting judicial decision. In each of those moments, a choice is made on behalf of a collective by a representative governmental institution as to an important public value that is to be protected and/or advanced through the use of the powers, the assets, and the capacities of the state. It is that choice on behalf of the collective that becomes the important arbiter of what constitutes public value, not the welfare of individuals affected by the choice.


Of course, the collective can decide that the welfare of individual citizens affected by public policies and public action matters to them. Indeed, it was precisely the idea that the only purpose that should guide collective decision-making was the welfare of individuals that led Jeremy Bentham to develop Utilitarianism as a philosophical tool to guide legislatures in public policy decision-making. It is also quite natural for those who want the government to provide more assistance to the poor and disabled and sick, and more protection to the oppressed and downtrodden to think that an important goal of government is to treat governmental clients with courtesy and to respect and protect their rights as individuals. And, the idea that government ought to become more “customer oriented” in its work also supported the idea that even though we were acting as a collective on behalf of the achievement of social goals that those social goals should include the desire to make the individuals we sought to help happier and better off in their own terms. All this may seem to vindicate the idea that individuals remain the arbiters of value of public policies. 

Yet, what is important to keep in mind is that the individuals’ welfare become important in the implementation of public policy only to the extent that the collective says that this is important. And while it is often true that the collective says that individual client satisfaction is important, it is equally true that the collective often has objectives in public policies that reach well beyond the idea that individual clients ought to be satisfied. When we use public resources to make drug abuse treatment available to heroin addicts, we do so partly because we would like to help the addicts recover their own health and dignity, and we hope that they will find the lives they live better in their own terms. But we also have purposes that exist alongside or independently of the aim of making the addict happier. We hope that the addict will give up his addiction, also find a job, support his wife and kids, and stop committing crimes. Indeed, we describe these effects as the “desired social outcomes” of a drug abuse treatment program, and insist on demonstrations that these results were achieve even if these results are not particularly important to the drug addict. Indeed, if all that we accomplished in the drug treatment program was to give the addict a bit of relief from the rigors of his addicted life style, and earned his consumer loyalty to come back to us again once he felt he needed another vacation, we would not think that we had accomplished much that was publicly important with the use of our tax dollars. So, while individual welfare might be one of the collective goals we have for public programs, it is not often the only goal, and may not be the most important. Indeed, client satisfaction may be a goal only insofar as it helps us instrumentally to achieve the real social goals of a program which might well be to help an individual change into something that we hope the individual wants to be, but what we know we want the individual to be.

We can take a similar perspective on the idea that the society seeks to act to protect and vindicate individual rights. Again, insofar as much state action is directed at either vindicating individual rights when they are threatened, or protecting them from harm when the government itself is acting to accomplish things that might threaten the rights, it might seem as though society had embraced individual welfare as the standard for judging the value of collectively endorsed and resourced actions. Yet, it is important to remember that while individuals might enjoy having rights and derive individual satisfaction from them, what counts as a right on one hand and a personal desire on the other is something that the collective decides – not the individual. 

When we say that a person has a right to education or to health or to shelter, we hope we are outlining things that individuals would want for themselves, and that would allow them to live dignified and full lives. We hope that individuals will take satisfaction in them. But, at the same time, we are not prepared to have an individual say “thanks very much for the right to education, but I would prefer the cash value to spend on anything I want.” We are not that committed to satisfying individual welfare. We have some purposes of our own that we are trying to pursue through the granting of particular rights – some notion of justice, some idea about how a democratic community could become just and prosperous – that is different from the goal of making each individual well off in their own terms. Indeed, we feel so strongly about this that there are some rights that are treated as inalienable, even as a kind of obligation. We do not let individuals sell themselves into slavery. We do not let them sell organs. And we do not let them sell their right to vote, or to fail to be represented in criminal trials. In an important sense, then, when we say that something is a right and insist that individuals hold onto it regardless of the value they attach to it, we are substituting a collective judgment about what individuals ought to value for a private judgment about what they do value. We give a particular good or service a social valuation that may or may not line up with the individual valuation.

If it is accepted that society acting through various kinds of representative institutions and processes formulates collectively established ideas about what is valuable – i.e. that society forms collective views of what is publicly valuable – then it is quite possible that those standards are the ones we should use in gauging the efficiency and effectiveness of governmental action. The standard to be used in judging the efficiency and effectiveness of a given governmental policy is how well it achieves those collectively defined purposes; not the extent to which it makes individuals affected by the policy happy.

It is worth noting that if this were true, it would have important implications for the way that we tried to measure social output. Currently in schools of public policy and public management, we teach two different methods for trying to reckon the public value of concrete government activities. One is benefit cost analysis. The other is something called program evaluation. They are taught as two different methods aiming for the same result; namely, some objective way of determining whether something of public value has been produced with public resources. Generally, because the programs are dominated by economic thinking, cost benefit analysis (of a relatively pure type) is considered the gold standard in making such judgments. In this view, the conceptually right way to measure public value creation is by summing the satisfactions of individuals affected by the policy. The only reason we don’t routinely do this is that there are practical difficulties both in estimating the positive and negative effects of the policies, and in getting individuals to give accurate information about how much they valued (or disvalued) the results.  Yet, if I am right, we ought really to think of program evaluation as the best method. The reason is that the techniques of program evaluation usually begin with an effort to understand the important public purposes that were to be pursued through a given use of public assets. This is typically done by reviewing the record of policy deliberation to discover what values seemed to be important in the political process that authorized the action. What the analyst is seeking is as clear an understanding as possible about the social purposes of the policy, and to use those as the scoring system to be used in evaluating the impact of the policy. If the collective acting through governmental institutions is the arbiter of social value when government acts using the powers and money of the state, then those collective preferences are what should count in evaluating the program, not the views of individuals who are affected by the policy. 

One final point about efficiency and effectiveness is worth making. We tend to impute “efficiency” to market mechanisms for two different reasons. First, because free markets allow individuals to choose what they want to buy, and, indeed, to refuse to spend their money at all, we think that those who produce things for individuals will have a strong incentive to give individuals what they want – otherwise they will fail to earn sufficient revenues to stay in business. This idea – the important idea of consumer sovereignity – means that markets will be efficient in the sense that they will tend to use resources to produce things that individuals want and need and are willing to pay for – not things that they don’t want or need. Second, because consumers committed to buying a particular product can often choose from among many competing firms, pressures are generated on firms to control their costs so that they can offer potential consumers they want at the lowest cost, and thereby get more customers than their competitors. This tends to produce a slightly different kind of efficiency – low costs per unit of output. So, we have two different ideas of efficiency when we think about markets: a market gives people what they want; and it puts pressure on producers to provide the goods and services that people want at the lowest possible cost.  

These ideas about “efficiency” change in important ways when we bring them into the public sector. As noted above, some of the most highly touted virtues of vouchers is that they improve “efficiency” by bringing market like mechanisms (consumer sovereignty, competitive suppliers) into public sector activity. We can see that this is true by definition if we think that “efficiency” in the public sector is measured by meeting individual demands for service more exactly. In effect, we increase “efficiency” by changing our idea of what efficiency means from the idea that we ought to find low cost ways to meet public purposes to the idea that we ought to use public resources to satisfy the individual wants and desires of clients. 

If we hold onto the idea that efficiency ought to be measured not in terms of how well the program satisfies individuals, but instead in terms of how efficiently and effectively we achieve collectively defined purposes, then we might still imagine that efficiency could be enhanced through vouchers. There are several key ideas here. First, that the motivation of those who participate in government programs – whether they be housing, education, drug treatment – goes up when they receive something that they chose and value, and that this increased motivation is not only good because it makes the clients happy, but also because it increases the likelihood that the clients will act in ways that are consistent with the established public purposes. Those who get to choose their housing might take care of the premises differently than those who were assigned. Those who get to choose the drug treatment program they wanted might respond more dramatically than those who were assigned.

Second, it is quite possible that the populations that governments seek to serve are heterogeneous; that “one size” may not fit all, and that the overall effectiveness of government efforts might be increased if government programs were differently targeted on different market niches. Again, the standard remains the collectively defined purpose. But in figuring out how to achieve that purpose, the government might be able to recognize important differences among the clients it seeks to serve (in order to advance public purposes), and adapting its operations to the individual circumstances of small groups or individual clients. The gain that could be produced by recognizing and responding to heterogeneous clients would be partially offset by concerns that clients were being treated differently (therefore potentially unfairly) in government programs. But, if efficiency and effectiveness in achieving mandated goals was the primary objective, and if concerns about justice and fairness in the differential treatment were assessed, it would be good for government to create conditions that would allow it to respond to client heterogeneity.

Third, it may be that the innovation that is encouraged by allowing or encouraging different ways of delivering public services will, over time, not only increase effectiveness by increasing the motivation and accommodating the heterogeneity of clients, but also by encouraging the exploration of methods that will turn out to be more effective and more robust in dealing with client populations than any we are now using. In short, by experimenting with responding to clients and meeting heterogenous demand, we might find a programmatic technology that is better in achieving many different objectives for large segments of the client population than those we now primarily rely upon. 

These are all interesting ideas about how efficiency and effectiveness in achieving social goals could be enhanced through the use of voucher systems that increase the power of clients vis-à-vis government suppliers, encourage the development of programs designed specifically to deal with heterogeneous clients, and broaden the search for more effective ways of achieving social goals. The problem, however, is that they all have to be demonstrated, not assumed. Further, the form that the demonstration must take would consist of empirical information about the effects of vouchers on a system wide effort to achieve social goals, rather than the demonstration that individuals liked it better. And finally, in order to do any of this, we have to have some effective political means for defining our social purposes, and some objective, technical means for determining whether those results have been achieved. This means that we have to, once again, figure out how to form collective goals and evaluate our ability to achieve them – a problem that those who advocate vouchers as a solution to public problems would prefer to avoid.   

The Construction of Public Accountability as an Occasion for the Formation of Public Purpose

This discussion leads us directly to the last point. If we are interested in efficient and effective social service provision, and if we understand that this means accomplishing collectively defined goals as well as satisfying individuals, then a necessary condition for success is a form of accountability that allows a collective to define its purposes, and then develop the technical means for determining the degree to which those purposes have been achieved. We have to create a kind of accountability that knows what is desired. We have to be keep enough pressure on the producing enterprises to ensure that they perform well. And we have to be flexible enough to allow the producing enterprises to recognize differences in the client population, and to experiment with alternative ways of achieving our goals.  

Competitive markets, populated by profit maximizing firms, provide one institutional framework for achieving a kind of accountability. In this framework, there are two important structures of accountability. The first is that the managers and employees of firms are accountable to the owners of the firm (whether publicly or privately held) who have the legal right to the “residual value” that the firm generates. That accountability is created through employment contracts of various kinds. Because the owners of the firm are presumably interested in maximizing profits, they exert some pressure on their managers and employees to produce more with fewer resources. They also put some pressure on managers and employees to keep wages tight, thus controlling for labor as well as other costs of production. 

The second concerns the relationship between the firm and its customers. Because the firm cannot force customers to buy its product (assuming competitive markets), the firm has to find a way to appeal to customers. It does so by offering products and services that customers want, and offering them at a price that is lower than the competition charges. This (along with various kinds of promises and warranties) creates a kind of accountability of the firm to the consumer.

Now, to some degree, there is a tension between the accountability to the owner (who wants profits), and accountability to the customer (who wants quality goods and services at a low price). An important part of the challenge of managing private, for profit enterprises lies in balancing these conflicting accountabilities over the long run. It is important to recognize, however, that an important part of the political/social argument for the value of competitive markets as a way to organize society’s productive activities is that in a perfectly competitive market, this tension will be resolved decisively in favor of meeting the consumers needs. This happens simply because competition in the market gradually drives out any special profits (called “rents”) that can be earned by the company. All the value of the firms’ imaginative ideas about valuable products and efficient production processes eventually gets delivered to the consumer. The capitalist owner is lured into serving the interests of the customer by a hope that he can profit by doing so, but then finds that the best he can do is nothing more than cover his costs. He becomes, in an important sense, a nonprofit enterprise producing things that are valued by customers at nothing more than cost. It is in this sense that private markets are supposed to produce a particular public good; namely, the maximum satisfaction of consumers. That, at least, is the story.

Presumably, if the best structure of accountability is one that consists of granting individual clients the power of choice (what Albert Hirshman called the “exit” option), and both allows and encourages the development of competition among potential suppliers, then something like this could be created in a wholly publicly financed and publicly produced system. A version of this is described as “school choice” in which individual parents and students are not assigned to schools on the basis of geography, but are instead allowed to choose the public schools they would like to attend. Assuming that there are some benefits to the managers and employees of schools that manage to attract a larger share of students that provide incentives for them to perform well, this system should, in principle, work about as well as a voucher system since it applies the same principles of accountability in hopes of delivering more efficient results to empowered consumers. 

The question is whether there is a different model of accountability that can be made to work, and whether we would like that one better than either the private market, or the re-distributed private market, or the voucher guided private market. The political and bureaucratic model of accountability is one such model. In this model, there is an owner of the enterprise; namely the public. The owners act through established processes to specify what they would like the entity to produce. In general, that would not be profits, since they were planning to provide the services on a free or highly subsidized basis, and make up the difference through taxes. The goal would be the production of the public value they specified as the purpose of the enterprise. Having decided what they wanted to produce, they could then demand and review information about performance. They might be helped in this by reviews that came from outsiders such as the media, professional associations who thought they knew what constituted a high quality, cost effective program, or the clients themselves who demanded accountability through their use of voice and protest rather than by exiting the system. They could complain to elected representatives. They could make their own suggestions about how to improve operations in administrative hearings of various kinds. They could file suits in courts. This is what public accountability looks like. 

This particular form of public accountability for performance has taken a very bad rap over the last several decades, and perhaps for good reason. It depends on several important things: 1) being able to form a coherent collective aspiration in ways that reflect many voices and ambitions, and helps make those who are disappointed understand why they have been disappointed; 2) being able to measure activity and results in ways that assure us that goals we collectively agreed to were reached; 3) providing some kind of incentives for those who are doing the inventing, the managing, and the working some incentives both to work hard and remain creative and adaptable; etc. Perhaps we got all that in a time when we took the idea of public values and public spirit more seriously. 

Unfortunately, those ideas have been under persistent assault for several decades. The society has been barraged with consistent messages that deny the capacity of any collective institutions to work. We are told that it is analytically and practically impossible for a deliberative body to form a collective will that reliably reflects the interests and aspirations of the individuals within that collective for themselves and others. And we are told that government agencies inevitably become a tool for advancing the economic interests and idiosyncratic policy ideas of those who work for them. If it is impossible to form a reliable public will, and if it is impossible to run an organization to achieve them, then one has no choice but to leave as little as possible to these collective institutions, and to make the small number of such institutions that remain as much like private markets if possible.  And if one does not believe in these things, or structure institutions to encourage and rely on them, it may well be that they will fail to do their important social work. It is this concern that seems to be the ultimate and most important concern of those who are reacting vociferously against privatization, and it is that chorus that I would like to join.

I join Professor Minow in being concerned that it is precisely because the shift towards privatization will radically change the processes through which the collective discusses what it is trying to accomplish that will cause the destruction of some connective tissue – some social capital – that the society needs if it is to find the best path to collective and individual satisfaction. If we abandon the need to discuss collective things, we will give up the capacity both to discover what things we want to, could, and ought to achieve together, as well as to achieve them in ways that strengthened rather than weakened our sense of interdependence and common cause. The idea of “privatization” as it has emerged in a challenge to conventional ways of doing the public’s work is, to me, less scary as a march in the direction of commercialism than it is as a further step in the direction of a radical kind of individualization. Indeed, it seems incredibly paradoxical to me that at a time when our lives are in fact becoming much more interdependent, we are embracing an ideology and a set of institutional mechanisms that act to deny our interdependence, and that allow us to act on that only through individual market mechanisms rather than the mechanisms of collective discussion and action. It is this rather than any question about efficiency and effectiveness that should be the focus of our discussion of privatization.

