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1) Organizations have or acquire responsibility to others in the wider society (i.e external accountability) as a consequence of any or all of the following characteristics:

a) Insofar as they act, and produce consequences for the well being of others in the society, they have an ordinary kind of tort liability. (They can be sued for conduct that injures individuals.)

b) Insofar as they use resources that are owned by others (e.g. owners of a firm, members of an association, donors who contribute to the enterprise), they are morally, legally (to some degree), and prudentially accountable to those who contribute the resources.

c) Insofar as they ask for state recognition as a certain kind of legal actor, and gain that recognition (with or without other goodies from the state such as allowing the entity to exist in perpetuity, or insulating individuals who serve as directors from personal tort liability, or protection from various kinds of taxation), and the state grants that legal status on certain conditions, organizations acquire a certain kind of accountability to the broader society through the state.

This is the minimum legal structure that establishes some kind of external accountability for collective enterprises that form themselves into corporations.

2) Generally speaking, the real structure of external accountability that has grown from these seeds is a minimal one: it is not very exacting or powerful in behavioral terms, particularly for nonprofit organizations.

a) To become legally recognized as a corporation, nonprofit organizations only have to have a board and a few officers. They are granted enormous freedom in setting up their governance structures and processes. They receive the benefits of perpetuity and protection of the individual officers against legal liabilities of the corporate entity.

b) They are specifically protected from claims that might be made by their owners, contributors and beneficiaries by limiting their standing to sue the organization. Only state AG’s are allowed to sue. (Though they can be punished in the charitable marketplace if they get a bad reputation as an organization that cannot be relied upon to meet its responsibilities.)

c) The state apparatus that exists to oversee the quality of the governance and operations of nonprofits is very weak statutorily, and operationally. The standards that are to be enforced are very low and permissive with respect to the conduct of nonprofits. The work of enforcing the standards is limited to State AG’s. The work has never been a priority to AG’s.

As a practical matter, this means that there is little external pressure on NP’s to meet external demands for performance that arise from legal obligations. If they feel pressure for performance, it will come either from the internal drive of the people in the organization to pursue performance because they care desperately about the mission, or from competition with other organizations for standing and funds in a competition that focuses on raising funds from charitable markets on one hand, and achieving important substantive results on the other.

3) To a great extent, society as a whole wants to rely on boards (as one general form of governance that is legally mandated) to provide assurances to them that the organizations over which they preside, and for which they are responsible, are “performing well.” Performing well means at a minimum that they are not injuring others through their operations, that they are being guided to a purpose that is lawful and appropriate, that resources are not being misappropriated for private material purposes rather than for the achievement of the organization’s purposes. Society could have grander ambitions for what the Boards would do – that they would be using excellent judgment to find the highest value uses of the organization’s assets to deal with social issues, that they would be adapting the organization’s purposes to changes in conditions in the world, that they would be fierce in trying to ensure that as much mission accomplishment was being squeezed out of the organization’s assets as possible, that the organization was being creative in search of new ways of accomplishing its goals, and so on. But the point is that the society does not demand excellence in board governance; it merely hopes for it. What it demands is much less than this: namely, that there be someone in charge who can be held accountable for the actions of the organization, and the way in which it uses its resources (including a loose idea that the resources should not be used merely to improve the material welfare of the officers, members, or employees of the organization.)

4) Because legal, external demands for accountability are weak, Boards are not forced to perform their governance functions “excellently.” Some may out-perform the minimum standards. But if they do, it is because they decide to do this. They could decide to do this either because of their zeal for the mission, or because they want to beat the competition, or some combination of the two. It will not be because they fear legal prosecution for failures to meet their legal duties.

5) One of the most important consequences of this lax structure of external accountability is that Boards might find it particularly difficult to perform one of its quintessential functions: namely, to impose internal accountability in the interests of meeting (non-existent) demands for external accountability. In order to impose tough internal accountability, the Boards would have to suck the energy to demand higher levels of performance from the organizations they oversee from nothing other than their own moral sense of responsibility for doing this. They cannot explain their tough demands on the staff as a consequence of the need to meet some powerful external demand for accountability. They have to say, instead, that it is they who in their judgment and zeal want high levels of performance. Since they are often less intensely involved in the organization than the managers and the staff, and since the managers and staff can often rightly claim that they are the ones who know a lot and are making the sacrifices, the Board is often reluctant to impose its views about what should be done, or challenge the organization’s current performance too deeply. The Board is thought to exist to help the organization accomplish what it wants to do (i.e. help it mobilize resources) rather than challenge the organization to get even more mission impact out of available resources, or to find more valuable uses of the organization’s resources. It takes no small amount of arrogance and entitlement for a Board to imagine that it has the right as well as the obligation to demand ever higher levels of performance from an organization that consists at least in part of quasi-volunteers who have dedicated themselves to a mission. In short, the lack of external demands for accountability makes it impossible for Boards to demand high degrees of internal accountability.

6) One way to fix this problem would be to find ways to increase the external demands for accountability on nonprofit organizations. One version of this would be to jack up the standards for board performance, and increase the capacity of AG’s to enforce these standards. This “direct regulatory approach”, of course, is at odds with the reluctance the state has long felt to “look a gift horse in the mouth,” or to compromise the freedom and independence of individuals who banded together to form collective enterprises of one kind or another. It is hard to imagine much will happen on this front. Another approach, of course, is to try to take advantage of market forces and competition in charitable markets. This is the promising line of attack being used by Guidestar and others that are seeking to create the equivalent a national market for charities by providing information about charities and their performance to potential donors and contributors. If this created an effective market, Boards might suddenly find that they had more work to do to ensure the efficiency and effectiveness of their organizations, because the survival of the organizations would be threatened. The difficulty with this approach, of course, is that it is very hard to measure the valuable output of nonprofit organizations, and therefore hard to supply donors with the information they would need to distinguish between efficient and inefficient firms. A third approach that lies between the other two would be to develop a certain kind of SEC regulation, in which nonprofit organizations would be required to produce information about their performance. This would use government to help charitable markets work better, just as government helped private capital markets work better through the SEC.

7) If we cannot increase the external demands for accountability, then the only hope for improving the Board’s performance in demanding internal accountability is to exhort it to do this job better. Experience has shown that such exhortation (even when combined with technical assistance in showing people how to do this work) has not much succeeded.  We keep telling people how to do a function that they no one really requires them to perform, and that they are often unwilling to perform unless someone external demands this from them. Arguably, there is no amount of tinkering with structures and processes of governance that will generate the motive force that is missing in a world in which the external demands for accountability are too low.

8) This might lead us to say that the board cannot really do what we want it to do, to give up on the idea that NP organizations can be governed for performance, and to search for other uses of the Board (such as “capital building” or “resource mobilization”). But that seems to me to give up a lot. The alternative would be to shift our attention to the difficult questions of how we could actually increase the external demands for accountability, so that the Boards would have some reason to perform their governance functions more effectively than they now do.

